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Introduction. 

 
1. Speak, if You Can: What Are You? 
 
In Act 1, Scene III, of Shakespeare’s Macbeth, the encounter between the 
protagonist and the witches is marked by a question, that  Macbeth 
addresses to the strange creatures he meets – together with Banquo – in 
“a heath near Forres”: “Speak, if you can: what are you?”, whereby the 
witches reply with the three prophecies, triggering the entire 
development of the Story2. While Macbeth is clearly ill-at-ease with the 
witches, Banquo seems attracted by what he sees, as he tells Macbeth 
“Good sir, why do you start; and seem to fear/Things that do sound so 
fair?”, and then (to the witches): “I' the name of truth,/Are ye fantastical, 
or that indeed/Which outwardly ye show?”.   
A similar issue of identification, and attractiveness-aversion, seems to 
occur, today, in the area of capital and financial markets regulation, as 
one stumbles across a wide range of strange, new assets, born out of the 
depths of the dashing – and mysterious, at least for neophytes - 
technological developments over these last years. Within those assets, the 
most outstanding example is represented by cryptocurrencies, and 
digital “tokens”, the latter typically issued in the context of Initial Coin 
Offerings (ICOs): another new, and likewise mysterious to many, 
phenomenon.  Identifying, understanding and – eventually – regulating 
these innovative assets is a struggle that seems yet far from a 
comprehensive achievement.  
In the field of cryptocurrencies, Bitcoin stands – obviously – at the core 
of the debate. Bitcoin, however, is only the best known of a long series of 
cryptocurrencies, each with different characteristics, level of diffusion, 
exchange circuits. More generally, and with regard to crypto-assets (the 
general category cryptocurrencies belong to), recent findings of the 
European Securities and Markets Authority (ESMA) have identified 

                                                
2 FIRST WITCH  - All hail, Macbeth! Hail to thee, Thane of Glamis!/ SECOND WITCH 
-All hail, Macbeth! Hail to thee, Thane of Cawdor!/ THIRD WITCH - All hail, Macbeth, 
that shalt be king hereafter! 
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more than 2050 different crypto-assets3. It is, most likely, an estimate that 
falls short of real numbers, even in a market that – after the radical drop 
in Bitcoin’s and all crytpocurrencies’ prices over the past 12 months – 
looks now a bit sluggish. 
The phenomenon of cryptocurrencies is often connected - and, at times, 
also improperly confused - with that of  tokens issued in the context of 
ICOs, i.e. transactions which - by resorting to new technologies - are 
carried out  order to raise capital on the market, often in connection with 
the launch of new entrepreneurial projects, start-ups, innovative 
services, whether or not linked to the technological world4. 
Cryptocurrencies and tokens share the same technological matrix5: both 
are, in fact, assets whose creation and circulation are made possible by 
the use of new technologies (Distributed Ledger Technology/ 
Blockchain). However, cryptocurrencies and tokens are phenomena 
which, even in their common technological matrix,  differ in a number of 
respects: the most famous and widespread cryptocurrency (Bitcoin) is 
born out of a, so to speak, “horizontal” process, i.e. it is the result of a 
process of extraction and validation produced by the network, 
disseminated in the relative nodes, and carried out by “miners”. Tokens 
issued in the context of ICOs are, instead, the result of a transaction 
carried out by an “issuer”, generally in connection with the collection of 
financial resources: something that, in fact, looks pretty close to the issue 
of traditional securities, through an offering on the market. 

                                                
3 ESMA Advice on Initial Coin Offerings and Crypto-Assets (ESMA50-157-1391), 9 January 
2019, p. 8 (herewith “ESMA Advice”): “Hundreds of crypto-assets have been issued since 
Bitcoin was launched in 2009. There are more than 2,050 crypto-assets outstanding representing 
a total market capitalisation of around EUR 110bn as of end-December 2018 - down from a peak 
of over EUR 700bn in January 2018”. 
4 Cfr. EVANS, D., Economic Aspects of Bitcoin and Other Decentralized Public-Ledger 
Currency Platforms, University of Chicago Coase-Sandor Institute for Law & Economics 
Research Paper No. 685, 2014. 
5 Often, in literature, the two terms are used as synonyms, thereby confusing things that 
should be kept distinct. This differentiation, instead, clearly emerges in HENDERSON - 
RASKIN, A Regulatory Classification of Digital Assets: Towards an Operational Howey Test for 
Cryptocurrencies, ICOs, and Other Digital Assets, 2018,  in Columbia Business Law Review, 
forthcoming, available at https://ssrn.com/abstract=3265295. 
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Moreover, while cryptocurrencies, strictly speaking, do not tend to be 
scarce, tokens instead are usually characterized by elements of scarcity6. 
This is, however, a controversial and probably not even necessary 
element. It is controversial because cryptocurrencies are, actually, scarce 
(even though on quite a large scale):  according to the mythical inventor 
of Bitcoin, Satoshi Nakamoto, the total amount of Bitcoin that would ever 
be issued is capped at 20999999.9769 units. It is, also, probably 
unnecessary, as how scarcity should influence the nature of a token, and 
the rules applicable thereto, is unclear. 
At first glance,  cryptocurrencies also seem to show strong similarities 
with payment instruments, while ICO tokens may seem closer to 
securities, or financial products, in their various possible patterns7. 
However, this distinction can be, sometimes, quite formal and not fully 
fitting the reality. 
On the one hand, cryptocurrencies may, in fact, “transform” themselves 
into instruments for raising capital on the market, particularly when used 
in the context of transactions that would qualify as the issue of securities. 
This is, for example, the case of a cryptocurrency used for a transaction 
aimed at raising capital on the market, according to a scheme which can 
be classified within the most typical forms of financial investment or a 
“security”8.    In this respect, the gap between cryptocurrencies and 

                                                
6 See the Report on ICOS and Crypto-assets, prepared by the Securities and Markets 
Stakeholders Group of ESMA of 19 October 2018, ESMA 22-106-1338.  
7 The nature of Bitcoin, as well as that of other crypto currencies, remains, however, 
controversial. Ex multis, KLÖHN, L., PARHOFER, N., Bitcoins under European and 
German banking and capital markets law, 2018, https://ssrn.com/abstract=3287189;   
HACKER, PH., THOMALE, CH., Crypto-Securities Regulation: ICOs, Token Sales and 
Cryptocurrencies under EU Financial Law, 2017, http://ssrn.com/abstract=3075820; 
CHOHAN, U.W., Assessing the Differences in Bitcoin & Other Cryptocurrency Legality 
Across National Jurisdictions, http://ssrn.com/abstract=3042248; VONDRACKOVA, A., 
Regulation of Virtual Currency in the European Union, Charles University in Prague 
Faculty of Law Research Paper No. 2016/III/3, http://ssrn.com/abstract=2896911. 
8 For example, looking at the Italian system, one might say - to put it briefly - when the 
cryptocurrency (or, better, the transaction having as object the cryptocurrency), has  the 
traits of a “financial product” referred to in Art. 1, para 1, lett. u), Consolidated Law on 
Finance (“TUF”). See, in this regard, the enforcement actions taken by  Consob in 
relation to transactions on cryptos that were qualified as offering of financial products: 
Decision n. 20207, December 6, 2017 (available at http://www.consob.it/it/web/area-
pubblica/bollettino/documenti/hide/interdittivi/divieto/2017/d20207.htm?hkeywo
rds=&docid=18&page=0&hits=31&nav=false); and, more recently, Decision 20660 of 
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tokens is reduced, or rather disappears. 
In turn, tokens issued in the context of ICOs may assume characteristics 
that make them similar to means of payment, rather than to financial 
instruments or products, and, in this regard, the gap with 
cryptocurrencies becomes thinner. This is the case whereby tokens, 
issued within the framework of an ICO, can then be used as instruments 
to pay the price of  service, or assets9. Furthermore, what is sometimes 
referred to - at a colloquial level - as a virtual currency, is actually just the 
technological support for an initial coin offering, as the case of Ethereum. 
Given the wide-ranging cases that may arise – as a result of the sudden 
evolution of technology and markets in recent years - the fundamental 
problem – already extensively debated by practitioners, lawyers, 
economists, legislators and supervisors — is to qualify cryptocurrencies 
and tokens on a legal standpoint. Also, when crypto-assets are 
exchanged on any sort of trading platforms, the issue is to establish 
whether, and to what extent, the rules applicable to trading venues – for 
example under MiFID II - should apply to the platform. To put it bluntly, 
the main concern in the latter case, is to establish whether – looking at 
the platform - the variegated forms of crypto-assets ought to be qualified 
as financial instruments, since MiFID rules on trading venues only apply 
to trading platforms where financial instruments are exchanged. 
In this regard, MiFID II is far from being exhaustive, also because - 
although effective from 3 January 2018 - it actually represents the state-
of-the-art of markets, and technological evolution thereof, in the years 

                                                
October 31, 2018 (Togacoin Ltd.) available at http://www.consob.it/web/area-
pubblica/bollettino/documenti/hide/cautelari/soll/2018/d20660.htm. Due to the 
broad notion of “financial products” under Italian law (subject to prospectus 
requirements – see art. 1, par. 1, lett. (u) TUF), the question is quite easy to solve, albeit 
it it is extensively discussed in some contributions: see GIRINO, Criptovalute: un problema 
di legalità funzionale, in Riv. dir. banc., 55, 2018; CARRIÈRE, Criptovalute, tokens e ICOs nel 
vigente ordinamento finanziario italiano: prime note, 2018, available at: 

http://www.dirittobancario.it/sites/default/files/allegati/carriere_p._criptovalute_tokens_e_icos
_nel_vigente_ordinamento_finanziario_italiano_prime_note_2018.pdf. 
9 As we shall discuss, the phenomenology of tokens is varied. A first, useful, practical 
framework can be found in the Practical Guide for the treatment of requests concerning 
subjection with reference to initial coin offering (ICO) published by FINMA on 16 
February 2018, available at https://www.finma.ch/it/news/2018/02/20180216-mm-
ico-wegleitung/.  
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2011-201310, i.e. when groundwork for the MiFID II regulatory 
framework was carried out11. In short, MiFID II represents a context quite 
different from the current one: crypto-assets, as we observe them today, 
did not exist at that time. 
Recently, also regulators and supervisors have been quite active in 
providing support with regard to the possible classification of crypto-
assets.   However, the approach taken until today seems to be a bit 
unsatisfactory, or – rather – doomed to be overcome by the development 
and gradual dissemination of crypto-trading platforms. Looking at the 
current ongoing of the debate, the qualification of crypto-assets 
is focused on the attempt to frame such assets within  the 
standard categories provided for by the overall system of financial 
regulation, according to what can be defined as a “bottom-up” 
approach. In this context, areas that are being dealt with are, on 
the one hand, the regulation of payment services and, on the 
other, rules on public offerings, prospectus and – obviously - MiFID. 
We believe, however, that the bottom-up approach should be combined 
and integrated with a “top-down” approach, by better framing, into 
the analysis, the status of the trading platforms where crypto-assets 
are eventually exchanged. Before dwelling into this topic, however, it 
might be useful to provide a brief introduction and description of 
Initial Coin Offerings, along with some data and information.  

II. Identifying ICOs.

10 The first phenomenon identifiable as what, today, is considered to be part of the 
phenomenon of initial coin offerings dates back to 2013 (the  ICO connected to the 
issuance of the crypto currency Mastercoin). The Bitcoin phenomenon was born in 2009 
but, in fact, only since mid-2013 it began to attract widespread attention, on the basis of 
its increase in value (Bitcoin touches, for the first time, the “symbolic” value of 1,000 
USD on November 27, 2013). Since the beginning of 2018 the price of all crypto-
currencies has undergone a deep fall, in some cases greater than 70-80%. 
11 The expression ”regulatory package”, referred to MiFID II, is used here in order to 
highlight the extreme complexity of the level of sources: MiFID II is, in fact, stratified in 
various measures of First and Second Level, with a much broader articulation than  the 
previous MiFID I Directive. In this regard, see ANNUNZIATA, Il recepimento di MiFID 
II: una sguardo di insieme, tra continuità e discontinuità, in Riv. Soc., fasc. 4, 2018, p. 1100. 
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1. A Short Survey. 

 
A good starting point on how Initial Coin Offerings might, or should, be 
defined is a statement issue on this topic by the European Markets and 
Securities Authority on November 2017: “An ICO is an innovative way 
of raising money from the public, using so-called coins or tokens and can 
also be called an initial token offering or token sale. In an ICO, a business 
or individual issues coins or tokens and puts them for sale in exchange 
for fiat currencies, such as the Euro, or more often virtual currencies, e.g. 
Bitcoin or Ether “12. This statement is neutral enough to cover most cases 
that can be observed and is a good approximation to describing what 
ICOs are.   
ICOs have become an important phenomenon in recent years, but really 
only started to pick up pace in 2017. Boreiko and Sahdev suggest 
dividing the time period from the first ICO observed in August 2013, 
until March 2018 into five stages13.  The first stage is defined as the 
prototype stage and identified with the ICO triggered by Mastercoins 
ICO:  in August of 2013 J.R. Willett successfully raised over $500’000 
worth in Bitcoin though an initial coin offering; his idea was to build a 
new and more versatile protocol layer on top of the existing Bitcoin. 
Characteristically for that time, he marketed this idea on Bitcointalk.org 
solely to crypto enthusiasts.14 The most prominent ICO during the 
prototype stage, however, was Ethereum, thereby creating the first 
programmable Blockchain ever.   
From September 2014 until May 2016 there was the early start-up stage. 
The term “Initial Coin Offering” was actually used for the very first time 
during this stage by the US-based gaming start-up Breakout, that – 
however - failed to reach its minimum funding goal in 2014 but 

                                                
12 https://www.esma.europa.eu/sites/default/files/library/esma71-99-
649_press_release_ico_statements.pdf 
13 BOREIKO, D., SAHDEV, N., To ICO or not to ICO. Empirical analysis of Initial Coin 
Offerings and Token Sales, 2018, http://ssrn.com/abstract=3209180. 
14 BOREIKO, D., SAHDEV, N., supra, n. 13, p. 29 
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succeeded in a later attempt15. Only as little as 15% of ICOs were backed 
by venture capital seed-funding at that time.  
A later  start-up stage began June 2016 and ended in May 2017 and was 
characterized by a rapid growth of ICOs offered in 23 countries. Some 
favorable jurisdictions such as Switzerland were targeted by companies 
to promote their ICOs in. In this period, companies started to market 
their ICOs to potentially accredited investors.  
A further   phase described by Boreiko and Sahdev is the “early growth 
stage” of the ICO market: this period – from June 2017 till September 2017 
– saw a big  exuberance, that led to an  increase in media attention and 
rising investments into the market. Big Investors (so called “whales”), 
and business angels flooded the market of small-scale campaigns with 
money. The “white paper” – a document to be released before the ICO, 
in order to provide investors with a basic set of information on the project 
-  started becoming the norm. Also, in this time, the SAFT agreement (see 
below) gained traction, as a means  for start-ups to raise money, reducing 
the risk of incurring in breaches of financial regulations16.  
 

 

                                                
15   Breakout Coin Token Sale (ICO), retrieved 02 August 2018, from 
https://www.smithandcrown.com/sale/breakout/. 
16 https://www.investopedia.com/terms/s/simple-agreement-future-tokens-saft.asp  
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Figure 1: ICO Funding  
Note: Retrieved 29 August 2018 from https://www.coindesk.com/ico-tracker/ 
 
The finale stage in Boreiko & Sahdev’s study is labeled as the late growth 
stage: it runs from Sep 2017  up to the date of their observation (March 
2018). A strong increase in investments, and subsequently in marketing 
spending characterized this stage; however this is also the time of   
growing uncertainty about the nature of ICO tokens. This resulted in an 
increase in regulators’ attention and concerns over the growing 
phenomenon of huge fundraising over a relatively short period of time. 
Even though there are different studies evaluating ICO data and data 
sources gathering information, there doesn’t seem to be a consisting 
consensus on how many ICO have been conducted in a certain 
timeframe. However, regardless of the timeframe used, different 
sources17 similarly agree on the USA being the country with the highest 
volume of  ICOs, especially in terms of funds raised. The next four top-
ranked countries seem to be the  Russian Federation, Singapore, the 
United Kingdom and Switzerland: however, ranking order changes 
according to data sources. 
Even though the market as a whole has seen a significant capital inflow  
from a considerable number of ICOs, there are some single, notable 
transactions that have substantially influenced the stats a great deal. As 
shown in the data collected by Smith & Crown18   a small number of 
projects have seized a considerable portion of the funds globally 
collected through ICOs as of today. 
 
 

                                                
17 See Icobench.com, 05 August 2018; Icowatchlist.com, 05 August 2018; Coindesk.com, 
05 August 2018. 
18 Breakout Coin Token Sale (ICO), retrieved 02 August 2018, from 
https://www.smithandcrown.com/sale/breakout/ 
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Crown and Smith (2018)   
Figure 2: Token Amounts Raised on a Monthly basis. 
 
EOS (started in 2017) is the foremost of these projects, loosely followed 
by Telegram and TaTaTu. EOS raised in its unusually long sale period (1 
year) a staggering amount of $4.2 billion making it the largest ICO to 
date. Its goal was to provide a platform for decentralized Apps or dApps 
as a competitor to Ethereum. The aim was to bring dApps up to speed so 
as to be a decentralized equivalent alternative to normal Apps provided 
by other leading providers, such as Google, Apple or Android. EOS  
promised to set up a platform with an operating power of millions of 
transactions per second,   thus solving the scaling problem Ethereum has 
been struggling with.19 EOS issued its tokens on the Ethereum 
Blockchain with the ERC20 standard for smart contracts: to this date, 
Ethereum is by far the most popular and the largest decentralized smart 
contract Blockchain there is.20  

                                                
19 Ethereum currently supports only 15 transactions per second. See Hertig, A. (N/A). 
How Will Ethereum Scale?, Retrieved 11 August 2018, from 
https://www.coindesk.com/information/will-ethereum-scale/ 
20 HOWELL, S., NIESSNER, M., YERMACK, D. Initial Coin Offerings: Financing Growth 
with Cryptocurrency Token Sale, European corporate governance institute, 564/2018, 
(September).  
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EOS has had an unusual ICO with an interesting distribution system. The 
transaction was envisaged to ensure a fair and wide distribution of the 
tokens. According to this approach, the EOS team sold the tokens not at 
a fixed, but rather at a price determined by the market.21 This result was 
achieved by issuing a fixed number of coins, at an uncapped price:  
investors would receive EOS tokens in proportion to the amount they 
were willing to  invest. In order to reach a maximum of contributors, EOS 
stretched the token sale period unorthodoxly to roughly one year giving 
the investors a long period of  time   before the  investment window 
closed. 
 
2. White Papers 
 
Typically, an ICO is preceded by a “white paper” which serves purposes 
very loosely, and broadly, similar to those of a prospectus in an IPO22. In 
the absence of any specific regulation on how a white paper should be 
structured, there are however common practices which have evolved 
over the last  years. Some of them have been proven to have a 
significantly positive influence in the success of completing an ICO23. 
Others, however, are simply a nice-to-have that strengthen the 
transparency of the start-up.   
Howell et al. (2018) found in their sample of 453 ICOs that the most 
common elements in white papers are a description on how the token 
will be used, its benefits to holders, and how its Blockchain architecture 
will operate.24 Other elements which investors seem to look  for in white 
papers are the track record of the founding team25 - e.g. the background 

                                                
21 See   Draft EOS Token Sale Smart Contract. Steemit.com. Retrieved 11 August 2018, from 
https://steemit.com/eos/@eosio/draft-eos-token-sale-smart-contract; TROGDOR,  
The EOS ICO for Dummies!, Retrieved 11 August 2018, from 
https://steemit.com/eos/@trogdor/the-eos-ico-for-dummies. 
22 HOWELL, S., NIESSNER, M., YERMACK, D., supra, n. 21, p. 9.   
23 BOURVEAU, T., DE GEORGE, E. T., ELLAHIE, A., MACIOCCHI, D. Initial Coin 
Offerings: Early Evidence on the Role of Disclosure in the Unregulated Crypto Market, 2018, 
available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3193392. 
24 HOWELL, S., NIESSNER, M., YERMACK, D., supra, n. 21, p. 9 
25 HARGRAVE, J., SAHDEV, N. K., FELDMEIER, O.,  How Value is Created in 
Tokenized Assets, available at https://ssrn.com/abstract=3146191. 
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of the founder where experience in building a business is positively 
associated with both liquidity and volume -  or the issuer’s location. 
Even though white papers are becoming more and more a norm when 
conducting an ICO, there is no evidence that the probability of an ICO 
being successful is affected by the availability of a white paper. Instead,   
the availability, even partial, of a project code seems to be a more relevant 
factor that may lead to the success of an ICO. Amsden and Schweizer  
found that, if entities post their project code and updates on sites like 
GitHub -  which is a web-based hosting service for source Code - 
participants are able to audit the code themselves which acts as a proof-
of-concept for tech-savvy investors.26 In addition to being an indication 
for transparency, posting the source code   is also an easy way to monitor 
whether or not the project is worked upon.   
 
3. ICOs and Ethereum. 
 
Most ICOs use ERC20 tokens for their underlying technology. The ERC20 
token was introduced by Ethereum in 2015 and is an official standard for 
creating tokens. This standard made it easier for developers to create a 
token which could be issued in a matter of hours. The decrease in 
technical requirements thus accelerated the exponential growth in the 
crypto market.27  
Ethereum’s ICO was launched July 2014, through an online public 
crowdfunding process. The initial discounted price was set at 2000 ETH 
per BTC, thus making 1 ETH roughly 0.3 USD. After 14 days, the price 
linearly increased, reaching 1337 ETH per 1 BTC at the end of the 42-day 
sale period.28  According to the white paper, the aim of the ETH project 
was to design a protocol that is as simple as possible to use. This protocol 
is designed in order to  not  actively restrict any specific categories of 

                                                
26 AMSDEN, R., SCHWEIZER, D.,  Are Blockchain Crowdsales the New “Gold Rush”? 
Success Determinants of Initial Coin Offerings. Quebec: McGill University Faculty of 
Management, available at: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3163849. 
27 AMSDEN, R., SCHWEIZER, D,  supra, n. 26, p. 8.  
28 https://blog.ethereum.org/2014/07/22/launching-the-ether-sale/; 
https://ethblog.de/geschichte-von-ethereum/  
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applications, and so fully achieve the unprecedented democratizing 
potential of cryptocurrencies.29 A fundamental feature of Ethereum is its 
being an entire scripting language that any programmer can use to 
construct any smart contract or transaction. These elements provide 
some clues about its reliability, and interoperability with other systems30, 
contributing to explaining why  it is the most popular technology for 
issuing tokens.  
Another Blockchain platform for issuing tokens is Waves: it offers 
Blockchain-related tools and infrastructure, but has seen only a little 
increase in users since its beginning31.  
In Distributed Ledgers Technologies (DLTs) such as Ethereum, the need 
for a reliable intermediary becomes obsolete. Funds are transmitted from 
the investor to the offering entity, and are theoretically governed through 
smart contracts: a notion developed by Nick Szabo  (1997), in a now 
famous paper where he referred to the vending machine as a primitive 
ancestor of the smart contract: ”[…] Within a limited amount of potential 
loss [...], the machine takes in coins, and via a simple mechanism [...], 
dispenses change and product according to the displayed price [...]“32. 
More recently, there is abundant literature that examines some core 
benefits of having smart contracts on a distributed ledger33. One of them 
seems to be the absence of a central authority that takes care of data 
reconciliation,  whereby a decentralized one is safer and less prone to 
error because of its shared nature. Moreover, it automates buy, sell and 
supply transactions. Another benefit is the decreasing marginal costs it 
takes to exchange traditional contractual  documents and facilitate the 
execution of the transactions.34 

                                                
29 https://github.com/ethereum/wiki/wiki/White-Paper#philosophy. 
30 HOWELL, S., NIESSNER, M.,  YERMACK, supra, n. 20, p. 10 ff. 
31 BOURVEAU, T., DE GEORGE, E. T., ELLAHIE, A., MACCIOCCHI, D., supra, n. 23, 
p. 51.   
32 SZABO, N., The Idea of Smart Contracts, 1997, Retrieved from 
http://www.fon.hum.uva.nl/rob/Courses/InformationInSpeech/CDROM/Literatur
e/LOTwinterschool2006/szabo.best.vwh.net/idea.html. 
33 Further references in ATHANASSIOU, P., Digital Innovation in Financial Services: Legal 
Challenges and Regulatory Policy Issues, Wolters Kluwer, 2018, 120 ss. 
34 ATHANASSIOU, P., supra, n. 33,  p. 121-122 
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4. Decentralized autonomous organizations (DAO). 
 
A decentralized autonomous organization or DAO is a complex 
combination of several smart contracts and DLTs. DAOs can be defined 
as “innovative, software controlled unincorporated associations […] the 
aim of which is to pool their investor-members financial resources (in 
form of ether) towards a common business objective”35 . 
Any member can submit a proposal in form of an ether transaction, and 
this is the primary way for a DAO to make decisions. Other members can 
then vote in support or against the proposal36. As soon as an ex-ante 
determined (pre-set) amount of time has passed and voters have voted, 
the program counts the votes and executes the order if the proposal has 
received enough support. A DAO relies on individuals (or contractors) 
who perform certain tasks that the DAO cannot do, e.g. build hardware 
or write its own code. Members of the organization vote to appoint 
certain contractors to help sustain the DAO.37 A DAO also has curators: 
individuals who serve as failsafe mechanism to prevent undesired 
attacks38.  
In May 2016, the German start-up Slock.it published a white paper with 
the aim of building a DAO on the Ethereum Blockchain. Through an ICO 
they wanted to raise funds to successfully develop “The DAO” (as  it was 
then called). The idea of The DAO was to create a sort of venture capital 
fund to finance different kinds of projects where members were able to 
vote for. If the projects are profitable the token holders are entitled to a 
proportional share of the reward. The ICO was very successful, as it 
accumulated within a few weeks $152 million, making it the largest ICO 
at the time.  However, in June of the same year, The DAO was subject to 
a hack. The hacker managed to find a loophole in the code and channeled 

                                                
35 ATHANASSIOU, P., supra, n. 33,   122.   
36 https://www.ethereum.org/dao  
37 https://Blockchainhub.net/dao-decentralized-autonomous-organization/ 
38 ANTONOPOULOS, A.,   Mastering Bitcoin: Programming the Open Blockchain, London, 
O’Reilly, 2017, p. 354 ff. 
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the funds into a “child DAO”39, a project he had proposed. The error in 
the code prevented from detecting that a total of $50 million worth of 
ETH had been stolen.40  
At the time, several solutions were discussed in the Blockchain 
community, which resulted in a controversial and unprecedented move 
by the core Ethereum developers to retrieve the stolen funds. A minority 
of developers disagreed with this decision and so split-off to continue the 
support for the “unforked” chain effectively naming it “Ethereum 
Classic”. The “hard fork” was conducted in July 2016:  the result was 
rewriting the Blockchain, changing its history and sacrificing the 
immutability of the chain41.  
This great hack led to a plethora of debates across the industry. The U.S. 
Security and Exchange Commission (SEC) published a report in July 2017 
concluding that The DAO was in fact a crowdfunding contract which had 
to be considered as a security according to the so-called Howey-Test.42  
However, the SEC decided not to bring charges in this instance, or make 
findings of violations in its Report, but rather to caution the industry and 
market participants43.  Other commentators as well agree that the DAO 
tokens should be considered as  securities under current EU law44. By the 
way, the SEC has since then publicly declared its willing to follow a strict 

                                                
39 Further information is available at the following link: 

https://www2.deloitte.com/content/dam/Deloitte/de/Documents/Innovation/Del
oitte_Blockchain_Institute_Whitepaper_The_DAO.pdf 
40 Somebody also compares the attack to an ATM machine which doesn’t update the 
new balance after a cash withdrawal, unless   the session is terminated, subsequently 
allowing for withdrawal of money until the machine runs dry 
https://www.wired.com/2016/06/50-million-hack-just-showed-dao-human/ . 
41HACKER, P., Corporate Governance for Complex Cryptocurrencies? A Framework for 
Stability and Decision Making in Blockchain-Based Organizations, WZB Berlin Social Science 
Center, 1017, p. 13 ff., available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2998830. 
42 https://www.sec.gov/litigation/investreport/34-81207.pdf. Further elements on 
the DAO case can be found in BARSAN, I.M, Legal Challenges of IniTial Coin Offerings 
(ICO), in RTDF, n. 3, 2017, 54 ss.  
43 https://www.sec.gov/news/press-release/2017-131 
44 HACKER, PH., THOMALE, CH., supra, n. 7. 
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approach in enforcing securities law in relation to ICOs and tokens45. 
 
5. ICOs and Fundraising. 
 
In a typical ICO, an entity sets a  starting date for fundraising. Several 
fundraising goals can be striven towards e.g. a capped or an un-capped 
ICO. A capped ICO sets a maximum amount or “hard cap” which needs 
to be raised, if that limit is reached early then the fundraising is over. In 
an uncapped ICO  a time period  is set, whereby funding is accepted 
without any quantitative limit. In both cases, however, there typically is 
a minimum threshold or “soft cap” to be reached for an ICO to be 
successful. If the ICO fails to reach the soft cap the funds are usually 
returned to the participants.46  
As with IPOs, most ICOs have a pre-sale or pre-ICO phase in which 
preferred or accredited investors such as business angels receive the 
issued tokens at a substantial discount. These sales are often used to 
cover marketing expenses and ICO setup costs47. These types of funding 
are becoming more and more important for ICOs. A recent survey shows 
that venture-capital backing is significantly important to liquidity and 
volume, two valid proxies for success.48  
Filecoin is a project by Protocol Labs, a Delaware corporation. Its ICO in 
2017 overcame any other ICO up until then, as it  raised a total amount 
of $262 million. Filecoin built a new Blockchain to host its own 
marketplace for decentralized cloud storage. Storage miners provided 
storage on their computers, receiving in return FIL-Tokens. These miners 
needed to prove that they were eligible to match with clients by creating 
new blocks through a cutting-edge system called Proof-of-space-time. 
Filecoin preceded its ICO with a pre-sale where it raised approximately 
$52 million from 150 selected and prominent investors such as 

                                                
45 See https://www.cnbc.com/2018/06/06/sec-chairman-clayton-says-agency-wont-change-
definition-of-a-security.html. 
46 BOURVEAU, T., DE GEORGE, E. T., ELLAHIE, A., MACCIOCCHI, supra, n. 23,   p. 
12. 

 https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3193392.  
47 AMSDEN, R., SCHWEIZER, D., supra, n. 26, p. 19.    
48 HOWELL, S., NIESSNER, M., YERMACK, D., supra, n. 20. 
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Andreessen Horrowitz or Sequoia Capital. The initial reduced price 
offered was $0.75 per FIL token. Further discounts where given to 
investors who agreed to vesting periods where the average price was as 
low as $0.57 per FIL token. In the public sale, the initial price was set at 
$1.30 and increased after that. Also in the public sale investors were given 
vesting discounts, and the public sale raised a total amount of $153.8 
from 2100 investors49.  
Protocol labs created  a Simple Agreement for Future Token  (SAFT) as a 
response to growing attempts at regulations in the crypto market, 
including the introduction of tighter controls in terms of   know-your-
customer due diligence. SAFT is based on the Simple Agreement for 
Future Equity (SAFE) which is used to finance early stage companies: it 
is, in fact, an investment contract, as it commits investors to immediately 
fund developers and in return receive, as soon as the network is 
functional, utility tokens which can be resold to a higher price. SAFT is 
considered as a security and therefore falls under strict security laws, 
unlike the final token, instead considered as a mere  consumptive 
product 50. 
During funding, different forms of currencies are usually accepted as 
payment. Howell et al. (2018) found that the most commonly used 
currency is Ethereum, since most of the tokens issued are, as 
aforementioned, ERC20 tokens, followed, with a big gap, by Bitcoin, and 
the U.S. Dollar.51  
 
6. Sectorial differences. 
 
As discussed earlier, different sectors have experienced the development 
of ICOs:  some examples are data storage (Filecoin), smart contracts (EOS 
and Ethereum), funding platforms (The DAO) and others such as gaming, 
real-estate, gambling etc. There seems to have been a shift in interest in 
ICO sectors:  in the early days, starting in 2013 until mid 2015 (or between 

                                                
49 HOWELL, S., NIESSNER, M., YERMACK, D., supra, n. 20, p. 2. 
50 BATIZ-BENET 2017 BATIZ-BENET, J., CLAYBURGH, J., SANTORI, M., The SAFT 
Project: Toward a Compliant Token Sale Framework, 2017, retrieved from 
https://saftproject.com/static/SAFT-Project-Whitepaper.pdf. 
51 HOWELL, S., NIESSNER, M., YERMACK, D., supra, n. 20, p. 46. 
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the prototype phase and the initial start-up phase) the  market was 
dominated by data storage/computing, new Blockchain protocols and 
prediction market/gambling. Data taken from a sample of 453 ICOs, 
show a change of interest in sectors from mid 2015 until early 2018: the 
new focus lies on more specific business applications, such as payments 
and wallets, gaming and entertainment, ads and rewards, trading and 
crypto exchanges, and smart contracts52. 
More recent data provided by Smith and Crown show not only a shift in 
interests, but even a concentration of funds by the second quarter of 2018 
(see Figure 5). 
 

 
Figure 5 – Token Sale Amounts - Crown and Smith (2018). 
  

                                                
52 HOWELL, S., NIESSNER, M., YERMACK, D., supra, n. 20, p. 40 ff. 
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Funds raised are heavily concentrated, as the four largest sectors 
aggregate over 50% of the total amount of funds. EOS accounted for 90% 
of all funding in the smart contracts sector, making it the largest by 
amount raised (Figure 6). TaTaTu, who raised $575 million, accounts for 
80% of the entire entertainment sector.53  

 

 
 
Figure 6 – Token Sales by Sector Q2, Crown and Smith (2018). 
 
On the other side, the total number of successful token sales is fairly well 
distributed among sectors. Similarly to the findings of Howel et al. (2018) 
there has been a great number of projects conducting ICOs in the gaming 
sector, trading and exchanges as well as advertising and marketing. 
The misalignment depicted by the two charts shows an ongoing search 
to explore different kinds of applications   for Blockchain technology in 
this new industry. It also shows how investors are still eager and willing 
to contribute to projects, even though some of them may look pretty 
uncertain.  
 
7. ICOs and Tokens: possible classifications. 

                                                
53 https://www.smithandcrown.com/q2-2018-material-development-in-a-bear-
market/ 

 



 
 
 
 
 
 
 
 

 
 
 
 
 

 

                                                                                
   
 
               21 
 

 

 
In this section we shall try and provide a basic description of the forms 
that tokens have taken in the context of ICOs. We shall then present an 
oversight of the different areas in ICOs, focusing on two different points 
of view, namely economic and financial literature, and the approaches 
taken by different regulators. 
Nowadays several ways can be attempted to define and classify the 
plethora of different issued tokens. While some use a case-by-case 
approach and use ex-post results as a guiding line (e.g. Security 
Exchange Commission in the USA), others have taken a more decisive 
stance and provide a set of guidelines applicable token offerings (e.g. 
FINMA in Switzerland).  In the burgeoning academic literature about 
Blockchain and distributed ledger technology (DLT) there are also 
different approaches on how to define a token54. Policy makers rely on 
the legal perspective to determine the framework of rules applicable to 
tokens, mainly to verify whether or not a token falls under security laws. 
Thomas Euler found that - besides the legal status of a token -  there are 
other dimensions to be considered: its purpose, its utility, its underlying 
value and the technical layer a token can be implemented on.55 These  
dimensions are not mutually exclusive, and a token can be assessed in all 
the dimensions simultaneously56.  
Utility: several tokens  “grant holders the right access, use, and enjoy a 
given technology”57. Utility tokens have various approaches to creating 
utility. A major way to provide utility is by giving access to a digital 
service similar to a paid API key. A second token type in the utility 
dimension are “work tokens”, which provide the right to contribute to a 
system. The tokens are not mutually exclusive: if a token falls within both 

                                                
54 KAAL, W. A., Initial Coin Offerings:  The Top 25 Jurisdictions and Their Comparative 
Regulatory Responses. Minneapolis, University of Saint Thomas School of Law, 2018, 
available at  https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3117224 
 
55 EULER, The Token Classification Framework, retrieved from 
https://medium.com/untitled-inc/the-token-classification-framework-290b518eaab6. 
56 ROHR, J., WRIGHT, A., Blockchain-Based Token Sales, Initial Coin Offerings, and the 
Democratization of Public Capital Markets, available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3048104, p. 24. 
57 ROHR, J., WRIGHT, A., supra, n. 56, p. 22.  
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categories, then it is considered a “hybrid token” similar– as we shall see 
-  to FINMAs definition of a hybrid token58.  
Technical Layer: A token basically may have three different layers. Every 
layer has its own token: the “Blockchain-native token” provides an 
incentive for network participants to contribute to and secure the 
consensus mechanism. The “non-native protocol token” is a token that is 
usually created by deploying a smart contract or a ERC20 token on the 
Ethereum Blockchain; its function is to facilitate economic or social 
activity in online services giving the holder ex-ante defined rights 
(FINMA 2018).59 The final layer implements the decentralized-
application token, and it is built upon an application on top of the 
Blockchain60.  
Legal Status: Defining tokens in this dimension is currently the most 
important task regarding crypto regulation worldwide. As we shall see, 
policy makers are trying to understand the different functionalities of 
tokens and which components may turn a token into a security prone to 
regulations.  The fundamental tri-partition is the one already mentioned.  
 
8.Tokens in literature and in the first regulatory approaches. 
 
Token pluralism, and fluidity of terminology, contribute to the 
complexity of categorizing these assets61. The clearest type of token 
seems to be  the utility token62. Literature fairly agrees on the 
determinants of this type of token, that most of the times grants some 
sort of access or right to the company’s ecosystem, goods or services63. 

                                                
58 FINMA Guidelines (2018); “The individual token classifications are not mutually 
exclusive. Asset and utility tokens can also be classified as payment tokens (referred to 
as hybrid tokens). In these cases, the requirements are cumulative; in other words, the 
tokens are deemed to be both securities and means of payment. “ 
59 FINMA Guidelines,  (2018) p. 22 
60 https://www.coindesk.com/information/what-is-a-decentralized-application-dapp. 
61 HACKER, PH., THOMALE, CH., supra,n. 7, p. 1 ff. 
62 ARU, I., The Fundamental Principles of Utility Tokens in the Blockchain Ecosystem, CCN, 
2018, retrieved from https://www.ccn.com/fundamental-principles-utility-tokens-
blockchain-ecosystem/ 
63 BOURVEAU, T., DE GEORGE, E. T., ELLAHIE, A., MACIOCCHI, D ., supra, n. 23, p. 
18. 
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Utility tokens may also grant holders governance rights in the issuing 
company, such as the right to vote for updates in the functional structure, 
and to shape the future issuing entities. The ICOs of utility tokens often 
resemble crowdfunding sales on websites such as the ones available on 
Kickstarter.64 A utility token falling into these schemes is not usually 
considered a traditional security, or a financial product: its aim is not to 
create future cash flows but rather make functional use of the 
Blockchain.65 A famous utility token is Filecoin, as described further 
above.  
Currency tokens are the next category of token, famously represented by 
Bitcoin. A pure currency token fulfils the economic criteria of a currency 
which are to serve as a means of exchange, storage of value, and unit of 
account.   Brunsike and Tatar  argue that, if the currency is shared widely 
enough by society and endorsed by the government, a currency token 
with an inherent value of zero can be used as token portraying value.  
Asset tokens or security/financial tokens are a third token category. 
These types of tokens are tied to an underlying physical asset and 
represent a fractional ownership of the overall value, albeit not the asset 
itself (e.g. a firm, real estate or collectibles). These tokens offer rights to 
future profits and, under securities law, would generally   be considered 
as financial products, securities, financial instruments, etc., as will be 
discussed below.   
Similar approaches to token categorization are to be found in the rising 
regulatory approaches, albeit still in their inception. The advent of 
Blockchain technology has spurred different kinds of reactions around 
the world66. Even though there is a lacking consensus on defining and 
classifying tokens in growing regulatory literature, a few countries have 
decided to play a pioneering role in this regard, while others choose to 
snuff out any upcoming market. 
On the one hand there are countries like Malta that opened up their gates 
to this new type of technology by passing three “crypto friendly” bills 

                                                
64 HOWELL, S., NIESSNER, M., YERMACK, D, supra, n. 20, p. 1 ff. 
65 HACKER, PH., THOMALE, CH.,  supra, n. 7. 
66 See KAAL, W., supra, n. 54. 
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into Law.67.  On the other hand, there is China that banned ICOs all 
together as well as prohibited all trading on crypto exchanges68, 
assertedly in order to protect the market form fraudulent and deceiving 
behavior by market participants69. In between these two extreme 
positions, there is a plethora of intermediate approaches, mainly being – 
at these stage – mere discussions or proposals 
We will focus on four different jurisdictions who have all taken favorable 
stance towards the Blockchain technology, however with different 
approaches.  
 
8.1. Switzerland 
 
In February 2018, the Swiss Authority on Financial Markets (FINMA) 
issued a  first regulatory statement on initial coin offerings (ICOs), in 
order to provide a guide for start-up ICO projects in Switzerland70. 
FINMA said it would base its categorization on the underlying economic 
function of the token on a case–by-case study. Tokens are therefore 
classified in: 

- Payment tokens: used as means of payment for purchasing 
goods or services or as means of money or value transfer. These 
provide no claims on their issuer;  

- Utility tokens: provide digital access to an application or service, 
or  to a platform that offers Blockchain-based infrastructures; 

- Asset tokens: represent assets, such as a debt or equity claims on 
the issuer. An asset token promises a share in future company 
earnings or future capital flows. Tokens that enable physical 
assets to be traded on the Blockchain also fall under this 

                                                
67  This happened after Binance -  the biggest crypto exchange at the time  on a 24-hour 
volume basis - decided to move its operation from Japan to Malta after governmental 
pressure to apply for an operating license in Japan. See  
https://www.bloomberg.com/news/articles/2018-03-23/the-world-s-biggest-
cryptocurrency-exchange-is-moving-to-malta 
68 http://www.miit.gov.cn/n1146290/n4388791/c5781140/content.html (12.09.18) 
69  See the press release by the Ministry of Industry and Information Technology of the 
People’s Republic of China, 04 September 2017. 
70 The Guidelines are available at the following address: 
https://www.finma.ch/it/news/2018/02/20180216-mm-ico-wegleitung.  
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category.  
The individual classifications are not mutually exclusive which means 
that tokens might eventually be hybrid.71 In order to establish whether 
tokens might be classified as securities, FINMA sets out that, under Swiss 
Law, securities are  standardized certificated and uncertificated 
securities, derivatives and intermediated securities, which are suitable 
for mass trading. Payment tokens  are not considered as securities by 
FINMA. Also, utility tokens are not considered as securities, if they can 
only be used to grant digital access rights to an application or a service 
at the point of issue and have no investment purpose. However, if utility 
tokens additionally have an investment purpose at the point of issue they 
should be treated as securities in the same way as asset tokens are. Asset 
tokens are instead considered by FINMA as securities.  
If an ICO plans on doing a funding through pre-financing where 
investors are offered only the prospect that the tokens or the underlying 
Blockchain remain to be developed, or through a presale - where 
investors receive tokens which entitle them to acquire other different 
token at a later date – then these tokens are considered securities no 
matter how the prospective token will be defined.  
FINMA then considers the different settings whereby the issue and 
placement of a token might require a license or fall under some form of 
supervision. The approach is based on currently applicable Swiss 
legislation, albeit proposals for future developments are to be 
considered. 
 
8.2. Singapore  
 
Singapore has been a frontrunner in countries with the most ICO hubs 
and projects in the world, sharing the lead with the USA and 
Switzerland.72 The Country  managed to provide a definition of token 
and securities already in late 2017, due to a specific intervention of the 
Monetary Authority of Singapore (MAS). In October 2017, the MAS 
published the Industry Transformation Map (ITM) for financial services 

                                                
71 https://hackernoon.com/ico-switzerland-regulation-56c2ae1e3e33. 
72 https://cryptocoin.news/icos/ico-review/ico-trends-review-june-2018-16627/  
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which is basically a roadmap for the development of a leading global 
financial center in Asia. The MAS was one of the first regulatory 
authorities worldwide to define digital token issued from an ICO73. This 
came in the wake of the first massive increase in ICOs as means of raising 
funds from the public at the beginning of August 2017. 
A Digital Token as defined by MAS is “a cryptographically-secured 
representation of a token-holder's rights to receive a benefit or to perform 
specified functions”74. 
A particular type of  digital token is a virtual currency which is “[…] any 
digital representation of value that— (a) is expressed as a unit; (b) is not 
denominated in any currency; (c) is a medium  of exchange accepted by 
the public or a section of the public, as payment for goods or services or 
the discharge of a debt; (d) can be transferred, stored or traded 
electronically; and (e) satisfies such other characteristics as the Authority 
may prescribe, but does not include such other digital representation of 
value that the Authority may prescribe”.75 
Although the MAS has given a definition for the two aforementioned 
models, it has not given any other definitions for any other type of token. 
However, it acknowledges that digital tokens have different functions 
beyond being a virtual currency, and it has provided some examples 
such as representing ownership, or an interest in an issuer’s asset or 
property. 
At the time of writing the Monetary Authority of Singapore76 has not 
regulated virtual currencies per se, similarly to what one finds in other 
jurisdictions. The MAS, however, has already stated its willingness to 
review the structure and the characteristics of a digital token to 

                                                
73 https://www.jonesday.com/files/upload/initial-coin-offeringsa-singapore-
perspective.pdf  
74 http://www.mas.gov.sg/News-and-Publications/Media-Releases/2017/MAS-
clarifies-regulatory-position-on-the-offer-of-digital-tokens-in-Singapore.aspx. 
75http://www.mas.gov.sg/~/media/resource/publications/consult_papers/2017/A
nnex%20B%20to%20Consultation%20on%20Proposed%20Payment%20Services%20Bil
l%20MAS%20P0212017.pdf  
76 Monetary Authority of Singapore, A Guide to Digital Token Offerings, 14 Nov. 2017, 
available at:  

http://www.mas.gov.sg/News-and-Publications/Monographs-and-Information-
Papers/2017/Guidance-on-Digital-Token-Offerings.aspx. 
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determine if it is a type of capital markets product, similar to shares, to a 
debenture or to a unit of a Collective Investment Scheme (CIS), or – more 
broadly - to a security under the Securities and Futures Act (SFA). Issuers 
of such tokens would need to comply with requirements under the SFA 
i.e. the offer must include a prospectus that is drawn up according to the 
SFA and is registered with the MAS, unless exempted. 
The MAS is currently regulating market operators in two categories. The 
first are Approved Exchanges (AEs) which are subject to a higher level 
of regulations and are systematically-important market operators. The 
second are Recognized market operators (RMOs). According to a 
Consultation Paper published in May 2018, the MAS is currently 
reviewing the regulatory framework for market operators to ensure that 
it keeps meeting the demand of an evolving environment. Because of the 
emergence of new trading platforms that make use of Blockchain 
technology, or platforms that allow peer-to-peer trading without the 
involvement of intermediaries, the MAS has proposed to articulate their 
regime into three separate tiers.77 In particular, a  lower Tier 3 level would  
target market operators having a significantly smaller scale of business 
compared to more established operators. This includes “new entrants 
that develop solutions for wholesale market participants but do not have 
an established track record, or market operators that have reached the 
end of their sandbox tenure and are commercially viable, but whose 
business are not yet developed enough to meet the requirements of the 
existing ROM regime.” The MAS recommends enforcing a simplified set 
of requirements, such ad reduced capital requirements, given the lower 
level of risks thereto.  
The MAS is planning to establish a new payments service framework to 
bring the regulation of payment services under a single legislation. The 
new framework will expand the scope of regulated payment activities to 
include the purchase and sale of virtual currency services as well as other 

                                                
77 Consultation Paper on RMO Regime, May 2018, available at: 

http://www.mas.gov.sg/~/media/MAS/News%20and%20Publications/Consultatio
n%20Papers/2018%20May%2022%20RMO%203P/Consultation%20Paper%20on%20R
MO%20Regime.pdf. 
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innovations.78 This will result in new rules aimed at addressing money 
laundering and terrorism financing risks; the rules will include 
requirement to perform customer due diligence, monitor transactions, 
carry out screening, report suspicious transactions and keep adequate 
records. 
 
8.3. Malta 
 
In 2013 the Malta financial service authority (MSFA) approved a Bitcoin 
Hedge Fund by the company Ex-ante, making it the first country in the 
European Union to introduce an accessible marketplace for institutional 
investors and high-end customers to invest in a vehicle that provides 
access to cryptocurrencies.79 
In June  2018 Malta’s Parliament enacted 3 laws regarding Blockchain, 
cryptocurrencies and DLTs.80 
The Malta Digital Innovation Authority Bill (MDIA Bill) establishes the 
Digital Innovation Authority as a new supervisory authority  for the 
industry. Its primary role is to certify and supervise voluntary 
application of innovative technology service providers. One of its main 
tasks is to collaborate with other bodies to support the development of 
Malta as a leading center for  innovative technology arrangements. 
The Innovative Technology Arrangements and Service Bill (ITAS Bill) 
establishes the framework setting out how MDIA will certify on 
technology service providers. It states that any person may  request 
certification for its technology arrangements and service only if specific 

                                                
78 http://www.mas.gov.sg/News-and-Publications/Media-Releases/2017/MAS-
Launches-Second-Consultation-on-New-Regulatory-Framework-for-Payments.aspx. 
79 For further readings: 

- https://www.mamotcv.com/resources/news/the-mfsa-issues-consultation-paper-
on-proposed-financial-instrument-test-applicable-to-dlt-assets; 

- http://www.ganadoadvocates.com/resources/news/snapshot-summary-of-three-
bills-related-to-Blockchain-technology/; 

-   https://www.ccmalta.com/publications/malta_anti_money_laundering 
80 For further references see http://www.ccmalta.com/news/malta-Blockchain-
crypto-legislation. 
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conditions are met e.g.: the underlying software has to be reviewed by a 
registered system auditor, the service provider must have a registered 
technical administrator to provide adequate trust and safety.  
The Virtual Financial Assets Act Bill (VFAA Bill) regulates the offering of 
virtual financial assets i.e. ICO as well as service providers in the virtual 
financial asset space. The ICO issuer must appoint a Malta Financial 
Service Authority (MFSA) approved Agent (VFA agent) who ensures all 
requirements are met. 
The VFAA Bill introduces a Financial Instrument Test to determine if an 
issued DLT asset is to be classified as: a virtual token, a virtual financial 
asset, electronic money, or a financial instrument. This classification will 
determinate the kind of platforms that would be accessible for trading 
the token. It also provides specific requirements for the drafting of a 
whitepaper and outlines how advertisement and marketing related to 
the virtual financial asset are to be carried out in the jurisdiction of Malta.  
The Financial Instrument Test (the “Test”) proposed by MFSA classifies 
all DLT assets into either a Virtual Token (VT) - otherwise known as 
utility token – or a financial instrument (Virtual Financial Asset - VFA). 
The purpose of the Test is to determine whether the asset should: (i) fall 
within the scope of the Market in Financial Instruments Directives 
(MiFID)  and relevant EU legislation or (ii), fall under local legislation 
and comply with local requirements, or (iii) be exempted. 
The Test consists of two stages: first, the Test determines if the DLT asset 
is a VT, and therefore falls outside the scope of financial regulations.  
Second, the Test determines if the DLT asset qualifies as a financial 
instrument under MiFID.  
Should in Stage 1 and 2 a negative determination be reached, then the 
DLT asset would qualify as a Virtual Financial Asset (VFA) and be 
subject to the VFAA. 
In order for the Test to determine whether a DLT asset is a VT the 
following criteria have to apply: 
- the asset may not be converted into another DLT asset; 
- it is solely exchangeable within the DLT platform on or in relation to 
which it has been issued, or within a limited network of DLT platforms; 
- finally, according to the VFAA, it “[…] has no utility, value or 
application outside of the DLT platform on which it was issued and may 
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only be redeemed for funds on such platform directly by the issuer of 
such DLT asset […]”.81  
A Virtual Financial Assets according to the VFAA is, instead, “[...] any 
form of digital medium recordation that is used as a digital medium of 
exchange, unit of account, or store of value and that is neither (a) 
electronic money; nor (b) a financial instrument; nor (c) a virtual token.82  
  
 
8.4. France 
 
In October of 2017 the Autorité des marchés financiers (AMF) launched a 
research program on digital asset offering - the Universal Node to ICO 
Research and Network or UNICORN - to initiate a dialogue with 
entrepreneurs and ICO issuers. An articulated public consultation paper 
on initial coin offerings was published with the objective to receive views 
from different stakeholders. This was the AMF’s first step towards 
understanding the new challenges83: the consultation phase lasted 2 
months and was very successful, receiving a total of 82 replies from 
different players in the French market. The majority of replies were from 
operators of the digital economy, individuals and law firms.  The results 
of the public consultation and an update on the UNICORN Program 
were published in February 2018. Within two months the research 
network was able to meet with 15 projects that had already completed an 
ICO, and it found that issued tokens differ significantly depending on 
the project.  
The AMF classified these tokens into two broad categories: utility and 
security tokens. On the one side,  utility tokens “give the holder right to 
use the technology and or services distributed by the ICO promotor”. On 
the other side,  security tokens give the holder financial or voting rights. 
Administrative and/or financial rights granted might qualify these 

                                                
81 Malta Virtual Financial Assets Act,  2018. 
82 https://www.ccmalta.com/publications/malta_anti_money_laundering. 
83 The Consultation paper is available at: 

https://www.amf-france.org/en_US/Publications/Consultations-
publiques/Archives?docId=workspace%3A%2F%2FSpacesStore%2Fa2b267b3-2d94-
4c24-acad-7fe3351dfc8a. 
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securities as financial instruments.  
Further comments were made on the information provided to token 
purchasers before the ICO is carried out. In the context of the UNICORN 
program the AMF distinguished between two types of “basic ICO 
documents”: “manifestos” design a protocol that could be used as a basis 
for certain types of technology projects; “white papers”, instead, target 
buyers and present a business plan, the features of the token to be issued, 
the planned purpose of the ICO, financial forecasts and how the funds 
realized will apply overtime.  
Comments from the consultation were generally favorable to  the 
preliminary legal analysis done by the AMF. Out of three possible 
options for regulating ICOs, proposing a new legislation tailor-made to 
suit ICOs received a two-thirds majority. The vast majority preferred an 
ad-hoc regulation where ICO originators could decide on an optional 
basis to request an authorization form the AMF. In the future, initiators 
could only be approved or obtain a “visa” if they abide by the rules set 
forth by the AMF, as  mentioned in the report.84 
Non-formally authorized offerings will not be banned from operating 
but  obliged to disclaim token buyers about the absence of the AMFs 
approval. This would split the market into regulated and unregulated 
ICOs. 
The consultation didn’t result in any comprehensive categorization of 
tokens: in fact most respondents agreed with the AMFs view on the 
difficulty of applying any single legal qualification to tokens. They 
further “invite the AMF to clarify the criteria for assessing whether token 
qualifies as a financial security by expressing a position or issuing a 
recommendation.” The AMF believes that tokens which do not qualify 
as financial securities should subsequently not be subject to French 
security law. The majority of the surveyed agreed with the view, 
believing that most tokens neither qualify as equity nor as debt securities.  
There was almost unanimous agreement on the fact that white papers 
should be produced to provide information to potential purchasers with 
regard to certain content which has to be made available. All respondent 
agreed that the white paper should at least provide information about: 

                                                
84 https://cointelegraph.com/news/french-crypto-regulation-a-la-carte-context-news-
perspectives. 
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the projects to which the ICO is linked and its development; the rights 
granted by the tokens; jurisdiction in the event of dispute and the 
economic and accounting treatment of the funds collected during the 
ICO.  
Further approved duties of ICO initiators would be  to get the white 
paper approved by an institution such as the AMF, or a special entity 
created for that purpose e.g. a multi-signature-wallet to name the legal 
person responsible for the ICO, its directors and managers as well as their 
competence; to make the pre-sale and sale phase as transparent as 
possible to counteract possible market manipulation. This might imply 
introducing best practice rules to visibly warn the potential buyers form 
the risks associated with an unregulated ICO market. 
The AMF Board has decided to continue to work on the definition of a 
possible legal framework tailored to ICOs.  
In March 2018, the Banque de France published a report providing an 
overview of the technology behind crypto-assets, while labelling them as 
a means of cyberattacks, money laundering and terrorism financing. It 
further states  that these are highly speculative, and their prices can 
collapse at any time.85 The central bank goes on prohibiting banks, 
insurance companies and trust companies from dealing in crypto 
deposits and loans86, and introduces marketing prohibitions associated 
with savings products. 87  
In  April 2018, 23 countries, including France, have signed a Declaration 
on the establishment of a European Blockchain partnership.  The goal of 
the Partnership is to exchange technical and regulatory experience and 
expertise and to prepare to launch an EU-wide Blockchain application. 

                                                
85 Further reference at: 

https://publications.banque-france.fr/sites/default/files/medias/documents/focus-
16_2018_03_05_fr.pdf. 
86 https://www.coindesk.com/frances-central-bank-keep-financial-institutions-
crypto/. 
87 Certain tax developments also occurred in the meantime. In April 2018, the Conseil 
d’Etat changed the tax rate on cryptocurrencies, as a consequence of a new classification 
of Bitcoin. Before the reclassification the tax rate was as high as 45% and fell to 19%, 
Bitcoin was classified as “movable property”. More information is available at: 

 https://www.lemonde.fr/argent/article/2018/04/26/le-conseil-d-etat-change-la-
fiscalite-sur-les-gains-generes-par-les-Bitcoins_5291137_1657007.html.  
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The European Commission has encouraged other countries from the EU 
and the EEA to join the partnership (European Commission 10 April 
2018).88  
The French Treasury and the AMF have been working, in the meantime, 
on a new bill that would regulate ICOs and token. The proposed 
legislation would insert a new chapter in the French Code Monétaire et 
Financier, and  would provide a definition of tokens whereby a token “is 
an intangible property representing, in numerical form, one or more 
rights that can be issued, registered, conserved or transferred using a 
shared electronic registration mechanism that facilitates the 
identification, directly or indirectly, of the owner of said property”. An 
ICO would be any offer to the public, in any shape or form, to purchase 
tokens89.  
The AMF would be required to provide more guidance on this matter 
and would be authorized to approve ICOs. Among other things, the 
AMF would be entrusted with examining any promotional or 
advertising material published and circulated by the issuer of the token; 
it would also verify that ICO projects apply adequate procedure to 
safeguard raised funds, and it shall have powers of enforcement in case 
it detects any violation of applicable regulations. Strangely enough, the 
AMF would be granted the authority to issue visas only to French entities 
registered in France (the exclusion of foreign corporations serves the 
objective to attract more ICO to the French market).90  

 
8.1.5. USA  
 
The Commodity Futures Trading Commission or CFTC was one of the 
first agencies in the United States that started the discourse about the 
definition a crypto-asset. In 2015, the CFTC defined Bitcoin and other 

                                                
88 https://ec.europa.eu/digital-single-market/en/news/european-countries-join-
Blockchain-partnership. 
89 https://www.kramerlevin.com/en/perspectives-search/a-new-legislative-
framework-for-icos-in-france-Funds-Talk.html#one 
90 https://www.crowdfundinsider.com/2018/06/134489-report-france-to-have-
bespoke-ico-regulations-in-place-by-2019/ (06.09.19) 
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virtual currencies as a commodity under the commodity exchange act91, 
putting Bitcoin and its siblings in the same category as exempt 
commodity such as Gold, Oil and Gas.  
In late 2017 Bitcoin futures begin trading on the Chicago Board Option 
Exchange (CBOE) and the Chicago Mercantile Exchange (CME). This 
brought a tidal wave of discussion, including those related to the dangers 
of price manipulation, due to the fact that Bitcoin is a lightly traded 
commodity.  
Virtual currencies which are considered a commodity are not considered 
as a security for the purposes of US securities regulations. However, if an 
investment vehicle holds virtual currencies, regardless of it being a 
commodity,  it is considered as an issuer of  securities and falls within 
the scope of the SEC, unless it is exempted. An example of this could be 
an Exchange Traded Fund: a case that has triggered several discussions 
in the US. In March 2017 the SEC rejected the Winkelvosse’s proposal for 
listing a Bitcoin ETF92: the reason given by the SEC was the unregulated 
nature of the Bitcoin spotmarket, making it vulnerable to high risks of  
manipulation.  In August 2018 the SEC also rejected nine ETF proposals 
from three different companies, merely weeks after the Winkelvoss’s 
proposal. The SEC argued that the proposals didn’t meet the burden of 
proof of not being able to prevent fraudulent and manipulative acts and 
practices.93 As a response, the Gemini exchange owned by the 
Winkelvoss twins proposed to set up a self-regulatory organization or 
SRO named the “Virtual Currency Association” to set industry standards 
such as promote transparency, work with regulators and prevent fraud 
by policing the virtual currency market.  Critics believe that because of 
the fragmented state of the market, and the aversion against 
centralization this proposal might not work.94  

                                                
91 The link to the CFTC decision may be retrieved at: 
https://www.cftc.gov/PressRoom/PressReleases/pr7231-15. 
92 https://www.reuters.com/article/us-Bitcoin-etf/u-s-regulators-reject-Bitcoin-etf-
digital-currency-plunges-idUSKBN16H2NU (13.09.18) 
93 https://www.coindesk.com/sec-rejects-7-Bitcoin-etf-proposals/ (14.09.18) 
94 The Internal Revenue Service views Bitcoin and its siblings as property, not as 
currency under federal tax law. This definition turns purchases, and payments made 
with virtual currencies a taxable event: a bipartisan bill “The CryptoCurrency Tax 
Fairness Act” that would have exempted transactions under $600 (Wood 2017) from  tax 
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In 2017 the SEC enforcement division created a cyber unit to tackle cyber-
related misconduct. In particular, cryptocurrency exchanges which 
offered securities and had  not registered as a security exchange were 
clearly at risk of being considered illegal. Registration with the SEC is an 
onerous procedure giving the registering party, just two options: either 
be subject to strict regulations that apply to public markets or abide by 
lighter rules that apply to alternative trading systems and private 
lending venues run by brokers. To avoid either option, cryptocurrency 
exchanges such as G-DAX (owned by Coinbase) only trade 
cryptocurrencies that are (allegedly) clearly defined as commodities 
(ETH95 and BTC) and thus do not fall under the scope of the SEC.  
Definition of what a security is, for the purpose of US securities 
regulation, has been – since 1946 – strongly influenced by the so-called 
Howey test (after the leading case SEC vs. Howey of 1946)96. To be 
considered as an investment contract or, in other words, a security and 
thus need to register with the SEC, a token – on the basis of the Howey 
test - would meet the following requirements: 1) it implies an investment 
of money; 2) profits from the investment are expected ; 3) the investment 
of money is in a common enterprise, and  4) profit comes from the efforts 
of a promotor or a third party.  
In July 2017 the SEC provided guidelines on how they would view ICOs 
by issuing a report on the DAO case. The SEC concluded that the tokens 
issued by the The DAO ICO were in fact securities because: (i) The DAO 
was a scheme that implied investment of money even though it accepted 
only Ether (the SEC widened the definition of money to include 
cryptocurrencies); (ii)  advertising material issued by the entity Slock.it 
(the company responsible for the ICO) clearly stated that The DAO was a 

                                                
payments, was not adopted. More information is available:  
https://www.ethnews.com/cryptocurrency-tax-fairness-amendment-not-adopted-
by-house-tax-reform-bill 
95 In June 2018 a high official of the  SEC announced that the Commission would not 
consider Ether token a security. See https://www.sec.gov/news/speech/speech-
hinman-061418. 
96 This is not the right venue to provide a comprehensive description of the Howey 
doctrine, and how it evolved overtime. For developments and comprehensive 
references see ALBERT, M., The Howey Test Turns 64: Are the Courts Grading this Test on 
a Curve?, 2011, available at http://ssrn.com/abstract=1666894. 
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for-profit entity that invested in different projects with the goal of a 
positive return on investment; (iii) The DAO was considered as common 
enterprise because investors pooled funds into The DAO and the profits 
of each investor correlated with those of the others, and (iv) profits from 
the entity where not determined by investors but rather by the efforts of 
Slock.it and its co-founders.     
The Financial Crimes Enforcement Network or FinCEN is yet another 
Agency weighing in on the cryptomarket. "Administrators” and 
“exchangers" of convertible virtual currencies are subject to FinCEN 
regulations governing money transmitters; while users of virtual 
currencies are exempt“(Financial Crimes Enforcement Network 2013).97 
A user is defined as „a person that obtains virtual currency to purchase 
goods or services”; an exchanger is “a person engaged as a business in 
the exchange of virtual currency for real currency, funds, or other virtual 
currency.”; an  administrator is “a person engaged as a business in 
issuing (putting into circulation) a virtual currency, and who has the 
authority to redeem (to withdraw from circulation) such virtual 
currency.” Under this definition FinCEN does not make a difference  
between real currencies and virtual currencies, which makes any person 
transmitting anything of value prone to FinCENs regulations. 
Ripple Labs was the first company to suffer FinCENs reactions for 
breaching the Bank secrecy act. It failed to comply with regulations, acted 
as a money service business and failed to implement an AML program. 
Ripple Labs was fined $700’000  
Requirements to fulfil as a licensed money transmitter vary from State to 
State. However, common requirements are: minimum capital, annual 
audits, state examinations by regulators, record keeping, anti-money 
laundering programs. Complying with these licenses individually is 
strenuous, and if a company wants to operate nationwide it has to 
comply with several States requirements. 
In 2015, the New York Department of Financial Services (NYDFS) 
decided to introduce  the so-called Bitlicense and  imposed tailored 
requirements for businesses acting in the virtual currency industry98. 

                                                
97 https://www.fincen.gov/resources/statutes-regulations/guidance/application-
fincens-regulations-persons-administering. 
98 https://www.dfs.ny.gov/legal/regulations/bitlicense_reg_framework.htm. 
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These requirements were met with mixed feelings by the community. 
Opponents called it an unnecessary and too expansive burden; on the 
other side proponents praised it to be the right step in a difficult 
regulatory system99. 
To make compliance easier for FinTech companies, the Uniform Law 
Commission released the Uniform Regulation of Virtual Currency 
Business  Act, which was endorsed by the American Bar Association in 
2018. The Act contains a reciprocity provision that allows an entity 
requiring a license in a State to do business in another State without need 
to apply for such states license, as long as both states statues are based 
on the business act. To date, however, only two State have endorsed the 
Act (Oklahoma and Hawaii)100.  
Finally, in October 2018 the SEC announced the launch of a new division 
called FinHub101. It is the agency’s latest move on making it easier and 
clearer for Fintechs and entrepreneurs to navigate the legal issues of 
tokens and crypto-assets. The FinHub’s (declared) goal is also to facilitate 
the SEC’s active engagement with innovators, developers, and 
entrepreneurs  by offering their platform as a resource for information 
on the SEC decision and views in the FinTech area. 
 
 
 
    III. Towards a New Approach. 
 
 
1. The Need to Look Beyond. 
 
The above analysis shows that, typically, tokens are  almost always 
grouped into three categories: (i) tokens considered as mere  payment 
instruments (payment tokens); (ii) tokens that give the right to receive   

                                                
99 https://www.cnbc.com/2018/04/19/kraken-cryptocurrency-exchange-says-it-will-
not-comply-with-new-york-inquiry.html  
100 For further information, see: 
https://my.uniformlaws.org/committees/community-home?CommunityKey=e104aaa8-c10f-45a7-a34a-
0423c2106778. 

101 Further guidance may be found at: https://www.sec.gov/finhub. 
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good or   services of different kinds (utility tokens); (iii) tokens that 
qualify as a form of financial investment (variously called depending  on 
the order of reference and/or origin of the interpreter, and therefore 
“asset tokens”, “financial tokens”, “security tokens”, etc.)102.  
This is, in fact, a reasonable and quite understandable approach:  the one 
we would define as “bottom-up”,  since it stems from the analysis of the  
tokens,  looking at their structure and classifying them accordingly. 
Securities laws, in most jurisdiction, are generally capable of providing a 
reasonable answer to the qualification of tokens, following this 
perspective. This approach only raises the problem - not easy to be solved 
- of the qualification of hybrid tokens, on which the debate cannot be 
said, at the moment, to be settled, even if a possible solution could be, 
either,  to classify the token on the basis of a criterion of “prevalence” of 
one or the other component, or, eventually, to follow a cumulative 
approach103. Apart from this thorny question, however, the analysis does 
seem to be conceptually exhaustive , especially for systems  in which the 
Law contemplates a wide, and flexible, definition of “security” or 
“financial product” (such as in the USA, under the Howey test, or in Italy, 
where a broad definition of “financial product” is provided by the Law).   
A similar approach is to be found in the very recent Advice to the EU 
Commission, released by ESMA in  January 2019.  The Advice – which 
amply draws on the preliminary opinion issued by the Stakeholders’ 
Group in October 2018104 - clearly capitalizes on the experiences 
developed in the countries that have attempted to frame a possible 
definition, and classification of ICO tokens. It also considers, with a very 
practical approach, six different tokens, and applies its methodology on 
a case-by-case basis, by looking at the specific traits of each one of them. 

                                                
102 Always substantially in the same direction, BARSAN, I.M, supra, n. 47, 54 ss.;  in relation 
to China see Deng, H.,  Hui Huang, R., Wu, Q.,  The Regulation of Initial Coin Offerings in 
China: Problems, Prognoses and Prospects, in EBOR, 2018, 19:465-502. For other 
jurisdictions, see the Guide on ICOs published in Lithuania, available at 
https://finmin.lrv.lt/.../ICO%20Guidelines%20Lithuania.pdf. 

103 A token might therefore be subject to various sets of rules at the same time. See, in 
this respect,   GOFORTH, C.R., U.S. Law: Crypto is Money, Property, a Commodity, and a 
Security, all at the same time, available at https://ssrn.com/abstract=3272975. I 
104 ESMA22-106-1338, October 18, 2018. 
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Albeit this bottom-up approach is undoubtedly useful, what it overlooks 
is the dynamic dimension, so to speak, of the phenomenon, i.e. the one 
that concerns the circulation, and exchange, of tokens on secondary 
markets. Reconstructing a taxonomy of the tokens, having mainly regard 
to their “intrinsic” function, leads, in fact, to a spurious result. On the one 
hand, because - as we shall show - capital markets regulation must be 
reconstructed in a unitary way, without neglecting the dimension  
relevant to their circulation105; on the other hand, because the success and 
survival over time of ICOs seems inevitably linked to the development 
of efficient trading platforms, capable of offering an acceptable level of 
liquidity for tokens. Liquidity on secondary markets seems to be, in fact, 
a crucial point in allowing the ICOs market to properly develop. 
The key point, we are going to focus on, is that, by expanding the analysis  
to include  the dimension of secondary markets, the results achieved  
according to bottom-up approach  may become partially misleading. 
This  is because the rules applicable to trading venues react in turn upon 
the qualification of the phenomenon: to put it simply, the moment that 
considers the issuance of the tokens cannot be separated from that of the 
exchange of the token on trading platforms. Looking at trading platforms 
is what we call a top-down approach, as an alternative path for 
attempting a definition of ICOs tokens.  
Considering the context of EU capital markets legislation, the starting 
point of the top-down approach must necessarily be the regime 
introduced in all Member States by MiFID II. MiFID II in fact  provides 
for the comprehensive and articulated regulation of trading venues 
across the EU. The key notion of MiFID II is, in this respect (as well as in 
others) that of “financial instrument”.  
This is not the place to attempt a reconstruction  of the complex taxonomy 
of financial instruments which, today, are identified in Annex I to the 
Directive. Considering that Annex, however, three preliminary remarks 
suffice for our purposes:  

- First: there might be a clear – and quite straightforward - overlap 
between certain tokens and certain financial instruments: this is 
the case of  tokens that can be considered as “transferable 

                                                
105 Moreover, already in the concept of a financial instrument, negotiability is a 
distinctive element. 
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securities”106. Even though this seems to be, at times, a complex 
issue to solve, it is – in fact – far from being so, being basically a 
question of ascertaining whether a token can be assimilated to a 
share, to a debenture, or  to something similar. Since the 
benchmark that one must consider is usually clearly identifiable 
under general company or securities law, the exercise is, most of 
the times, not impossible to carry out, and the results usually 
acceptable; 

- Second: if a token qualifies as a (mere) isntrument of payment, it 
is clearly not a financial instrument for MiFID purposes;  

- Third: since a token is rather unlikely to  be included among 
“money market instruments” referred to in Annex I, Section C 
(2),    some tokens might, instead, qualify as   units of collective 
investment undertakings (CIUs) referred to in Annex I, Section 
C (3): in particular, when they reflect an underlying pool of 
assets, similar to those of an undertaking for collective 
investment107. 

Of course, for a financial token to qualify as a financial instrument - in 
particular, as a transferable security falling under Annex I, Section C (31) 
– it must be “negotiable”. Although there is no unanimity of views on 
how this requirement should be understood in the context of the MiFID 
regime, it can be said, however, that the question is not particularly 
interesting for our purposes, or does not deserve clarification108,   but 
because that question arises, with regard to tokens, exactly in the same 

                                                
106 Annex I,  Section C, (1), MiFID II. Art. 4, par 1 (44), MiFID II, provides the following 
definition of “transferable securities”: “transferable securities’ means those classes of 
securities which are negotiable on the capital market, with the exception of instruments 
of payment, such as: (a) shares in companies and other securities equivalent to shares 
in companies, partnerships or other entities, and depositary receipts in respect of shares; 
(b) bonds or other forms of securitized debt, including depositary receipts in respect of 
such securities; (c) any other securities giving the right to acquire or sell any such 
transferable securities or giving rise to a cash settlement determined by reference to 
transferable securities, currencies, interest rates or yields, commodities or other indices 
or measures; 
107 Further suggestions can be found in the ESMA Advice of January 2019, where 
effectively this option is considered for some of the tokens analyzed. 
108 See, in this respect, the different positions expressed by the European Supervisory 
Authorities consulted in the context of the ESMA Advice of January 2019. 
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way in which it arises for any other financial instrument. 
It is also worth noting that, if a token is to be regarded as a “ transferable 
security” as identified in MiFID II, it will most likely fall also under the 
EU prospectus regime, as recently conveyed by Regulation (EU) 
2017/1129 of June 14, 2017109. Unless a case of exemption occurs, the 
consequence shall the be   that the offering of tokens to the public, in the 
context of an ICO, would require a prospectus, whereby a mere white 
paper would not serve the same purpose and would not be sufficient. If, 
instead, the token qualifies as unit of a collective investments 
undertaking, it would be subject to the rules governing the 
offering/distribution of funds under the AIFMD or, eventually, UCITS 
regime, and its offering would be assisted by the relevant document 
thereunder (KID, KIID).  
The real problem, therefore, consists in determining whether  tokens - 
which do not qualify as transferable securities, or as units in collective 
investments undertakings - can be traced back to any of the other types 
of financial instruments of the MiFID list. Having excluded    money 
market instruments, the relevant category is that of derivatives that, 
under MiFID II, can be divided into financial and commodity 
derivatives. Financial derivatives do not pose particular issue: if a token 
is to be considered as a transferable security, or as an unit of a collective 
scheme, and if it used an underlying of a derivative contract, the latter 
will obviously be a financial derivative. The true question lies, however, 
in tokens that fall outside those two categories and, particularly, utility 
tokens, and hybrid tokens (if one uses the typical classification stemming 
from the bottom-up approach). 
In MiFID II and in MiFIR, commodity derivatives are defined as “those 
financial instruments defined in point (44)(c) of Article 4(1) of Directive 
2014/65/EU, which relate to a commodity or an underlying referred to 

                                                
109 The Prospectus Regulation applies to “securities”: on the basis of art. 2 of the 
Regulation these are “transferable securities as defined in point (44) of Article 4(1) of 
Directive 2014/65/EU with the exception of money market instruments as defined in 
point (17) of Article 4(1) of Directive 2014/65/EU, having a maturity of less than 12 
months”. So, there clearly is a juxtaposition between MiFID II and the Prospectus 
Regulation for a token that falls within the category of “transferable securities”. 
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in Section C(10) of Annex I to Directive 2014/65/EU; or in points (5), (6), 
(7) and (10) of Section C of Annex I thereto”110.  
It is known that the approach of  MiFID is to capture within its scope 
commodity derivatives having specific elements that make them prone 
to being captured by capital markets regulation. Not all commodity 
derivatives, in fact, fall under the MiFID regime, but rather only those 
presenting elements of a “financial” nature, as identified by MiFID itself. 
The identification of such “financial” elements is one of the most complex 
issues of the entire MiFID landscape: a real crossroads, with delicate 
balances, between regulation of financial activities, and real economy111. 
On the basis of an evolution which, from the first approach of MiFID I, is 
now consolidated in MiFID II, the financial nature of commodity 
derivatives is based upon some basic elements:  
(i) the substantially anodyne notion of “goods”, that includes, in fact,  

any asset, activity, parameter, index, right, variable, etc., applied 
as the underlying of a derivative instrument112;  

(ii) the extremely wide notion of “derivative instrument”, which  
includes not only the most standard and, in some way, “typical” 
derivatives (such as futures, options, swaps, etc.), but also any 
structure, contract, instrument similar to any of the latter;  

(iii) the fact that - alternatively - the derivative is regulated (or may be 
regulated upon option of the parties, as the case may be), in cash, 
and/or the fact that  the derivative is traded on a trading venue 
recognized under MiFID II113. 

                                                
110 Art. 2, par. 1 (30), MiFIR Regulation (Regulation Eu, n. 600/2014, of May 15, 2014).. 
111 SCIARRONE ALIBRANDI, A., GROSSULE, E., Commodity Derivatives, in BUSCH, D: 
- FERRARINI, G. (eds.), Reglation of the EU Financial Markets. MiFI II and MiFIR, OUP, 
2017, Chapter,16, p. 439 ff.   Some preliminary remarks, before MiFID II came into force, 
can also be found in ANNUNZIATA, Strumenti derivati, disciplina del mercato dei capitali ed 
economia reale: una frontiera mobile. Riflessioni a margine del progetto di revisione della MiFID, 
in I contratti “derivati”: dall’accordo alla lite,   U. MORERA e R. BENCINI (eds.), Bologna, 
Il Mulino, 2013, 13 ss.  
112 In this sense, the notion of “goods”, in the context of MiFID II, includes both the 
typical commodities of the relevant derivatives and any other asset, activity, parameter, 
right, obligation (thus including those which, for convenience, can also be identified as 
“exotic” derivatives, as ESMA itself did in the Final Report Draft Regulatory and 
Implementing Technical Standards MiFID II/MiFIR, 28 September 2015, 
ESMA/2015/14). 
113 This includes, as is well known, regulated markets, MTFs and OTFs. 
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The key question for our purposes can  therefore be set out as follows. If 
tokens are to be subsumed in the basic categories of financial instruments 
according to MiFID II - by which is meant those Annex I, Section C (1), 
(3)  - they are, quite simply, financial instruments, and, as such, subject 
to MiFID II requirements and to EU prospectus regulations as well (or 
eventually AIFMD-UCITS requirements).  If tokens are not subsumable 
in those two basic categories, they might – eventually - qualify as 
commodity derivatives. If this is so, when such tokens are traded on a 
recognized trading venue, they would qualify as financial instruments114.  
Having said this, it may now seem clearer that the taxonomy of tokens, 
arising from the bottom-up approach, may become useless looking at the 
trading venues where tokens might effectively be exchanged. If a token 
that may qualify as a derivative is exchanged on a trading venue ex-
MiFID it would be a financial instrument, regardless of whether it is a 
utility, an asset token, or a hybrid one.  The top-down approach  moves, 
therefore, not from the taxonomy of the tokens, but from that of the 
trading venues: on the one hand, the token would be subject to the entire 
MiFID regime; on the other hand, the venue on which the token is 
exchanged would need to qualify as a trading venue subject to the MiFID 
regime (i.e., as a regulated market, an MTF or an  OTF, as the case may 
be). 
The question on the potential qualification of tokens as derivatives is, at 
the current stage of the debate, substantially open, and there is a 
significant level of uncertainty: this also results from  the survey 
conducted among the supervisory authorities of the Member States in 
the context of ESMA Advice 2019.  
However, the impression gained from the - indeed, meagre - analyses 
carried out so far is that this profile is not sufficiently deepened. Up to 
now, attention has mainly been focused on the need to qualify tokens as 
assets eligible for inclusion in the basic categories of financial 
instruments regulated by MiFID, while the issue of their traceability to 

                                                
114 Also, eventually – under purely National Law – tokens might then also fall under a 
broader regime, and be subject to prospectus rules, albeit not on the basis of EU 
legislation. This is, as already noted, the case – for example – of Italian Law, whereby 
those tokens would fall in the definition of “financial products”, which is used in the 
context of national prospectus regulations, and that is wider than that of “transferable 
securities” relevant under the EU prospectus regime. 
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derivatives seems substantially neglected. It is, indeed, our view that this 
question cannot be resolved in a general sense, since it requires a case-
by-case examination of the individual token and its characteristics115. 
Certainly, when the token has, as an underlying, an instrument for 
raising capital that can be traced back to the taxonomies of “transferable 
securities”, its qualification as a derivative seems, all things considered, 
easy. The token would then, most likely, be a financial derivative in all 
respects. On the contrary, when considering a pure utility token, or a 
hybrid token, the question is more complex, given the need to verify, in 
particular, if: (i) the token has an “underlying”; (ii) the value of the token 
can vary in function of such “underlying”; (iii) the token can be settled in 
cash, or if - in fact - it is negotiated on a trading venue.  
We actually believe that, in many cases - where this investigation was 
carried out - the answer would be positive, also taking into account the 
wide approach of MiFID II116,  and the fact that technology seems by now 
able to structure the negotiation of tokens on organized platforms, in a 
multilateral way117.  
In this perspective, to ask whether a “token” may be qualified as a 
“good”(according to the standard meaning of the term), or as a “right”, 
and to dispute upon its legal form (material, immaterial, etc.), becomes a 
scarcely profitable exercise118. The treatment of tokens under financial 

                                                
115 Indeed, in the ESMA Advice of January 2019, some of the six tokens analysed seem 
to have characteristics such as to be potentially assimilated to derivative instruments, 
even if, on this point, the positions expressed by the Supervisory Authorities are not 
unequivocal (see, in particular, paragraphs 76-89). 
116 See the wording of point C(10) of the list, which includes, inter alia, “forward rate 
agreements and other derivative contracts relating to climatic variables, transport 
tariffs, inflation rates or other official economic statistics, is emblematic in this respect, 
where performance is effected by payment of differentials in cash or may be so effected 
at the discretion of either party, except where this is due to default or another event 
giving rise to termination of the contract, as well as other derivative contracts relating 
to goods, rights, obligations, indices and measures not otherwise specified in this 
section.”. 
117 These are, in fact, very recent evolutions: for example 
https://www.coindesk.com/openfinance-launches-regulated-trading-platform-for-
security-tokens. 
118 This is not to say that the issue of the qualification of  tokens on a private law level is 
not important; however it can be completely irrelevant in order to establish whether 
tokens are relevant for capital markets legislation. 
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and capital market laws, in fact, ends up being unrelated to its 
qualification according to the general categories of private law, as well as 
from the nature of its underlying, since the key element would be the 
exchange of the token itself on a trading venue, and the possibility of 
qualifying it as a derivative.  
It should also be considered that this analysis is to be carried out having 
regard (especially) to how tokens circulate or, better, are intended to 
circulate after their emission, according to a prospective assumption. 
This means that a token issued in a context where no explicit reference is 
made to the immediate possibility of exchanging it on a trading platform, 
should be considered as a financial instrument (and, therefore, of a 
financial product) if it is intended to be so in a subsequent phase, 
according to a reasonably foreseeable expectation119. 

 
 
2. In Search of Trading Venues. 
 
Having reached this conclusion, the problem of qualifying  tokens 
cannot, however, be said to be completely resolved. In fact, the issue is 
highly linked to the configuration of tokens' trading platforms and 
secondary markets,  and – in particular – upon the possibility of ascribing 
the latter  to one of the three types of trading venues regulated by  MiFID 
II. As already noted, a token – that is not merely a “transferable 
instrument” or a fund’s unit - should be considered as a financial 
instrument if – having ascertained its derivative nature – it is traded on 
a platform qualified as a trading venue under MiFID II. Assuming that  
the fundamental features of trading venues as regulated by MiFID II are 
well known, there would be the  need to assess the presence, in a given 
situation, of an “organized” system, as this element must be understood 
in the context of the definitions  to be used as reference. 
On this point, the new rules introduced by MiFID II look rather 
problematic. Without going into too much details, it is sufficient to 

                                                
119 Although a prospective judgment may present too many elements of uncertainty, it 
should be noted that the existence of a sufficiently liquid secondary market may be a 
key element for investors to decide whether or not to acquire the token. If, therefore, 
whitepapers  show that the token is likely to be traded on an organised trading 
platform, this shall be relevant for its qualification under, first of all, MiFID:  
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highlight a (new) element of MiFID II, starting with regulated markets, 
in whose context it is particularly evident.  
According  to art. 44, par. 1 of the Directive, the authorization to set up 
and manage a regulated market is now granted to the “system”, rather 
than (as it was previously) to the legal entity that would set up the system 
itself.  Also, in the case of a regulated market that is a legal person, and 
that is managed or traded by a market operator other than the regulated 
market itself, Member States shall establish how the different obligations 
imposed on the market operator under the Directive are to be allocated 
between the regulated market, and the market operator (art. 44, par 1). 
On the other hand, for the other two MiFID trading venues -  MTFs and 
OTFs - the authorization to set up and manage the venue derives from 
that to provide the relevant investment activity (as defined under Annex 
I to the Directive), granted to an investment firm, or a credit institution 
or to a market operator: the license is thereby granted  on a one-off basis, 
and allows the market operator to set up one or more trading systems, 
without having to request a specific authorization for each one.  
For regulated markets, the subjective profile is thus clearly and expressly 
separated from that of the activity. The authorization relates to the 
system; the managing entity is not the direct recipient of the 
authorization but is – more simply -  a requirement for the granting of 
the authorization itself to the “system”120. Although the Directive does 
not provide many clues which help to clearly establish what is meant by 
“system”, it seems  that the term must be understood as indicating  an 
organized set of structures and rules, suitable to allow the functioning of 
the trading platform, and the carrying out of the typical functions of a 
regulated market (according to the relative normative definition): that is, 
the crossing, in a multilateral and non-discretionary way, of multiple 
interests of purchase or sale, in such a way as to give rise to the 
conclusion of contracts. In this respect, Recital 7 of the MiFIR Regulation 
(Regulation (EU) 600/2014 of 15 May 2014) specifies that the term 
"system"  encompasses all those markets consisting of a set of rules, and 
a trading platform,  as well as those that only function on the basis of a set of 
rules. Also, “a market which is only composed of a set of rules that 

                                                
120 The purpose of this seems to be that of facilitating the possible “circulation” of 
trading venues between different market operators.  
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governs aspects related to membership, admission of instruments to 
trading, trading between members, reporting and, where applicable, 
transparency obligations is a regulated market or an MTF” within the 
meaning of MiFIR, and “the transactions concluded under those rules are 
considered to be concluded under the systems of a regulated market or 
an MTF”. It can then be concluded - at least provisionally - that, in order 
for a “system” to exist, it is necessary to have a set of rules (established 
in advance and not at the discretion of the operator) and a technical 
infrastructure (configurable in various ways) capable of allowing the 
system to function effectively.  However, of the two elements, the first 
(setting the rules) is the one that counts. The formulas employed by the 
Recital allow, in fact, for the possibility by the operator to use 
outsourcing agreements for the establishement  of the technical 
structures of the market, in compliance with the general principles set 
out in MiFID II.  On the contrary, the definition of the rules that govern, 
inter alia, access to the market, the insertion of orders, and the conclusion 
of contracts (non-discretionary rules by definition, since we are talking 
about a regulated market) should be considered as activities that can only 
be carried out by the market operator and cannot be delegated to third-
party entities 121.  

                                                
121 In any case it is not very clear how an authorisation can be issued to a “system” and 
not to a “subject”. It seems, in fact, that this innovation has little practical impact on 
systems, such as the Italian one, where the structure and organisation of  regulated 
markets are in the hands of market operators, that qualify as “legal entities” i.e. having 
legal personality. In this case, the distinction between the authorisation granted to the 
operator and the authorisation granted to the system is more formal than substantial. 
Conversely, in  Countries where the “system” could, instead, be endowed with its own 
autonomous form of legal subjectivity, the distinction would seem to have greater 
relevance, thus replicating, in the matter under discussion, a structure already widely 
put in place, and known, in other sectors of the financial regulations, where the quasi-
personification of autonomous “assets” (typically, this is the case of collective 
investment undertakings) is envisaged. Unlike the other two multilateral systems (MTF 
and OTF), for regulated markets there is a two-way correspondence between 
authorization and “system”, i.e. each system corresponds to an authorization.   In this 
context, the operation of the market (or, to put it another way, the management of the 
“system”) can be carried out by the same legal entity (there would then be coincidence 
between the  market operator and the system), by a third party, or by an internal board 
of the market operator. The Directive leaves the Member States free on this point, 
allowing also for national legislstion to grant to the system legal personality, without 
prejudice to the need of regulating the allocation of roles and tasks among the various 
subjects involved.  
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To put it bluntly, in order for a “regulated market” to fall under MiFID 
II, the ownership, or the material predisposition of the markets’ 
infrastructure seems to be scarcely relevant. What matters, instead, is the 
ability to set out the rules that govern the system and under which 
contracts are executed on the platform. This is the "core" of the system. 
Similar concepts seem to apply to MTFs and OTFs, albeit the approach 
that MiFID II takes to these other trading venues is different, as MITFs 
and OTFs are not the "systems" that receive the license: the authorization 
is, in fact, provided to the relevant investment firm, credit institution or 
market operator, and it refers to the carrying out the  of  the investment 
activities falling under Annex I, Section A, number 8) and 9).  
However, even for MTFs and OTFs, the dividing line that might separate 
the entity that is licensed to set up and run the system, from the one that 
eventually "manages" it (by providing, inter alia, the relative 
infrastructures and technological support), can be clearly identified. An 
MTF might be, for example, set up by investment firm "xyz", but all its 
basic infrastructures might be outsourced to a third entity (which would 
not necessarily be a regulated entity under MiFID), leaving to the 
investment firm the core function of setting and governing the rules 
according to which the MTF would function. A similar situation may also 
occur in relation to OTFs. 
These considerations capture, so to speak, the core of the problem:  the 
fact for a token to be exchanged on a “platform” is not sufficient to make 
it a financial instrument (derivative), except when such a platform is 
configured as a “trading venue” within the meaning of MiFID.  And, the 
“core” of the question – for the system to be identified as a trading venue 
-  lies not so much in the technological infrastructure of the platform 
(which, as we have seen, can be the subject of outsourcing agreements 
with third parties), but in the possibility of defining and setting the  rules 
that govern its functioning.  
Under MiFID, therefore, in order for it to have a trading venue (be it a 
regulated market, an MTF or an OTF), it is necessary to identify a “subject” 
that defines and sets the rules122. If, and up to the extent that technology 

                                                
122 This is absolutely clear from the definition of regulated markets, MTFs, and OTFs 
according to MiFID II (art. 4): ‘regulated market’ means a multilateral system operated 
and/or managed by a market operator, which brings together or facilitates the bringing 
together of multiple third-party buying and selling interests in financial instruments – 
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now seems to allows  the development of purely “horizontal” token 
exchanges, whereby it might be impossible  to identify "an" entity that 
carries out the role mentioned above - a model, in short,  of  truly  
decentralized exchange – this would remove tokens traded on that 
platform from the  perimeter of  MiFID  financial instruments and, 
therefore, from the scope of MiFID rules and requirements.   
Decentralization of trading platforms, therefore, is the poison pill that, 
currently, would make EU capital markets unable to capture the ICO 
phenomenon. 
This is - it seems to us - a point worthy of note, not adequately considered 
even by the most recent investigations and on which it is imperative that  
further reflections be made, including those that would be addressed in 
future legislative initiatives at EU level.  Only by integrating the analysis 
of trading platforms into the typical bottom-up approach can ICOs be 
fully understood. 
 
3. Concluding remarks. 
 
Moving forward, what approach should regulators and supervisors take   
with regard to the phenomenon of crypto-assets? Even assuming, in fact, 
that - according to the analysis carried out - some of the tokens  can be 
traced back to the basic categories of capital markets regulation (in 
particular, to the notions of  "transferrable securities" and/or “financial 
instruments”), the very novelty of the phenomenon  raises the challenge 
of establishing whether regulations adjustments of some kind should be 
introduced. The question – raised over and over again in the context of 

                                                
in the system and in accordance with its non-discretionary rules – in a way that results 
in a contract, in respect of the financial instruments admitted to trading under its rules 
and/or systems, and which is authorised and functions regularly and in accordance 
with Title III of this Directive; multilateral trading facility’ or ‘MTF’ means a 
multilateral system, operated by an investment firm or a market operator, which brings 
together multiple third-party buying and selling interests in financial instruments – in 
the system and in accordance with non-discretionary rules – in a way that results in a 
contract in accordance with Title II of this Directive; ‘organised trading facility’ or 
‘OTF’ means a multilateral system which is not a regulated market or an MTF and in 
which multiple third-party buying and selling interests in bonds, structured finance 
products, emission allowances or derivatives are able to interact in the system in a way 
that results in a contract in accordance with Title II of this Directive. 
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the Fintech phenomena - is whether or not rules should remain 
technologically neutral123, even in view of the disruptive phenomena we 
are witnessing.  
The answers that, at the moment, seem to take shape from the debate 
look rather interlocutory. Several topics are being discussed:   questions 
ranging from the most structural (i.e., whether current regulations are 
actually able to control risks that arise from the new technologies), to 
those concerning proportionality, to the need to combine the 
development of markets with the protection of users and their 
participants, etc.124. The debate is  open but we believe that an alternative 
approach to the qualification of crypto-assets should be carefully 
considered: an approach whereby the “dimension” of secondary markets 
is, ultimately, predominant upon the more traditional analysis that stops 
at the intrinsic nature of those assets. Maybe, if an integrated approach is 
followed, tokens might finally speak out, and respond to the question 
that Macbeth posed to the witches: what are you? 
 
 

                                                
123 The principle of “technological neutrality” of  capital markets and financial 
regulation was, ex multis, reiterated by ESMA in its document ESMA response to the 
Commission Consultation Paper on Fintech: A more competitive and innovative financial sector 
(ESMA50-158-457): “ESMA would also want to stress that it adheres to the core principles 
(technological neutrality, proportionality and market integrity) highlighted by the Commission 
and agrees that any EU policies aiming to ensure the financial sector takes advantage of cutting-
edge technologies, while remaining sound and safe for investors, need to integrate these 
principles”. 
124 See, again, the ESMA Advice of January 2019, which seems to suggest the 
opportunity to dedicate an ad hoc discipline to the phenomenon of crypto-assets, 
meaning either the application of special rules within the current system (i.e. a special 
regime in the context of MiFID, or the Prospectus Regulation, etc..), or the development 
of a set of autonomous rules (such as, for example, is being done for crowdfunding, or 
experimented in some jurisdictions such as Malta). 


